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Appendix

Some Suggestions for Collective Bargaining on FIPPA Issues
*The following suggestions relate to the impact of FIPPA on member interests, but do not address broader privacy concerns, such as the right of the Employer to engage in surveillance in the workplace or to monitor employee communications, or issues related to copyright or intellectual property.

1. 
Records under the Custody or Control of the University

The Employer and the Association and its Members acknowledge that the University/College is subject to the application of the Freedom of Information and Protection of Privacy Act (“FIPPA”) as amended from time to time. 

1.1.1. The Employer’s right to obtain access to records within its custody and control in response to a FIPPA request is limited by the provisions of section 65, and any other relevant provisions of FIPPA as amended from time to time, regarding the non-application of the Act to certain records, and by the collective agreement, the principle of academic freedom, and any relevant customs or practices.

1.1.2. The Employer acknowledges that, consistent with the guarantee of academic freedom, any other relevant provisions of this agreement, and longstanding practice and custom with respect to the custody and/or control of records, certain records in the possession of Members are not in the custody or control of the Employer. These include:

(i) Records or portions of records in the possession of a Member that relate to personal matters or activities;

(ii) Records or portions of records in the possession of a Member relating to teaching or research, except as provided in the collective agreement or set out in Article X; 

(iii) Records pertaining to a Member’s membership in and/or representation by the Association; and

(iv) Personal notes and/or annotations added by a Member to any records within the custody and control of the Employer, except to the extent required by law. 

1.2. The Employer agrees that it does not have custody or control of records held by officers or committee members of the Association, Association staff, or members acting on behalf of the Association, relating to Association business and/or the representation of Members with respect to their rights and entitlements under the collective agreement.

1.3. The Parties agree that, subject to s. 65, and any other relevant sections of FIPPA as amended, the following specific types of records in the possession of a Member are in the Employer’s custody or control for the purposes of FIPPA:

(i) Records held by a Member acting in an administrative role such as chairs, directors of schools, or program directors, and which are related to the duties of that administrative role;

(ii) Records received by a Member, acting in his or her capacity as a member of a department, faculty or College/University committee, where the committee plays an official role in the University;

(iii) Records received or consulted by a Member as a Member of a personnel, peer review, career path or performance evaluation committee, including department, school, Faculty or College/University committees such as search, personnel, sabbatical and tenure or promotion committees;

(iv) General University communications, i.e. records sent to Members or to large groups of Members, but not including communications sent to Members by the Association;

(v) Grades of students as submitted by a Member to the Member’s department;

(vi) In the case of an academic appeal by a student, the examination, paper or other similar documentation underlying the appeal; and

(vii) Copies of exams or other like documents submitted by the Member to the department, a committee or the Employer pursuant to requirements set out in or permitted by the collective agreement other than the documents referred to above.[This clause will vary depending on the customs and practice of the particular institution.]
1.4. The Employer will notify the Association and any affected Members in writing of any FIPPA request for disclosure of member records, as well as of the Employer’s intended response to the information request. The Employer will consult with the affected Member(s) before disclosing the requested record.

1.5. The Parties agree that Members have an expectation of privacy in their personal, professional, administrative and employment-related records in the custody and control of the Employer, regardless of the application of FIPPA to such records, and that such records are not subject to monitoring except as expressly permitted by any other provision in this agreement, as required by law, and for the purposes of the routine maintenance of the Employer’s network and information technology systems. [Modify to make reference to any other provisions establishing that members have an expectation of privacy in the workplace and that they are not subject to monitoring/surveillance.].

1.6. Notwithstanding Article 1.5, the Employer may disclose Member records:

(i) with the Member’s informed consent;

(ii) to the Association for Association-related purposes;

(iii) as expressly permitted by any other provision of this agreement; and/or

(iv) as required by law.

STUDENT TEACHING EVALUATIONS

2. Student teaching evaluation, including evaluation scores and student comments, pertaining to a Member shall not be revealed or released to any person, other than an authorized representative of the Employer, without the express written consent of the Member concerned, except when permitted:

(a)  for Grievance and Arbitration purposes; 
(b)  by the provisions of this Collective Agreement; or 
(c)  by law. 
� This language is adapted from the University of Western Ontario Collective Agreement, Official File Article.






